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Introduction

This case presents a question of first impression: under
what circumstances must the Department of Justice (“DOJ”)
expunge arrest information from a Crime Information Bureau
criminal history report (“CIB*)?! The statute governing this
quest_ion, Wis, Stat. § 165.84(1), requires DOJ to return “any
fingerprint record taken in connection therewith™ an arrest
when a person has been “subsequently released without
charge.” Removal of a “fingerprint record taken in
connection” with an arrest from the state-administered
criminal history archive has the practical result of removing
or expunging the arrest information from the CIB report sold
to the public.2

The plaintiff in this case; Demonta Hall, sought help
from Legal Action of Wisconsin to correct, clarify, and if
possible mitigate his criminal record to improve his
employment opportunities. In pursuit of that end, Mr. Hall
sought to remove from his CIB report information about two
arrest incidents which the district attorney’s office decided

not to prosecute. At the time of both those arrests, the police

YIn Teague v. Schimel, the Wisconsin Supreme Court recognized for the
first time the right of citizens to obtain judicial review of the accuracy of
the criminal history reports the DOJ sells to the public. 2017 WI 56, Y 68,
375 Wis. 2d 458, 503, 896 N.W. 2d, 286, 308. DOJ does not contest that
its decisions about fingerprint removal requests are also final agency
decisions subject to review under Wis. Stat. § 227.

? The police or law enforcement entity that originally arrested the
individual retains information about that arrest and that information can
be obtained by an open records request to the agency records custodian.
Wisconsin Statute § 165.84 only affects the report created by DOJ in
response to a non-law enforcement request for a criminal history report
or a background check. The format and most of the content of these
reports reflects not state statute or regulation, but unwritten DOJ policies
and practices. ‘




discovered that Mr, Hall had municipal warrants, associated
with previous municipal charges. In both cases, Mr, Hall’s
municipal charges preceded the date of his criminal arrests
and did not involve the same alleged activity or the same time
frame. In other words, the sole connection between the
municipal warrants and the criminal arrests was that the
warrants were in existence wheh Mr. Hall became a suspect
in the two criminal incidents in question in this case. DOJ
denied Mr. Hall’s removal requests, despite the fact that Mr.
Hall was not convicted after his arrest on either of the
criminal charges for which he was arrested, asserting that the

statute did not allow removal under the circumstances.
Statement of the Issue

Does Wis. Stat § 165.84(1) require return of a
fingerprint record when the facts which formed the basis of

the arrest result in neither a charge nor a conviction?

The circuit court answered yes, reasoning that a
municipal conviction involving a charge arising months or
years before an arrest on a wholly unrelated criminal matter
does not prevent the return of the fingerprint record of that
criminal arrest so long as that individual is not convicted of

the criminal offense in question.































































